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V 11 


CHAPTER  ONE: 


POSSESSION  AND  TITLE  AT  COMMON  LAW 


(This  chapter  taken,  with  some  alterations,  from  Jim  Phillips,  Property >  Law:  2008-2009) 


A)  INTRODUCTION:  WHAT  IS  POSSESSION? 

The  famous  Canadian  political  theorist,  C.B.  Macpherson,  observed  that  “[a]s  soon  as 
any  society  ...  makes  a  distinction  between  property  and  mere  physical  possession  it  has 
in  effect  defined  property  as  a  right”.  This  fundamental  observation  does  not  mean,  of 
course,  that  possession  is  not  a  crucial  concept  in  the  common  law  of  property.  In  fact, 
possession  can  be  the  origin  of  the  property  right.  It  is  partly  so  in  the  law  of  transfer  of 
title  in  personal  property  law,  for  example.  Title  is  transferred  if  there  is  a  sufficient 
combination  of  intention  to  do  so  and  “delivery,”  and  delivery,  where  appropriate,  is  a 
transfer  of  physical  possession. 

More  importantly,  and  this  is  what  this  chapter  is  about,  in  a  number  of  contexts 
possession  can  lead  to  the  acquisition  of  title/right  without  a  transfer  from  another.  At 
common  law  objects  not  previously  owned  (wild  animals,  minerals  for  example)  become 
the  property  of  those  who  first  possess  them.  This  is  what  the  first  and  second  cases 
below,  Pierson  v,  Post  and  Clift  v.  Kane,  are  about.  In  addition,  objects  owned  but  “lost” 
can  become  the  property  of  those  who  find  and  possess  them.  This  is  the  context  for  the 
second  case,  The  Tubantia,  and  for  the  section  on  “finders.” 

Further,  the  law  of  adverse  possession,  which  is  detailed  in  the  second  half  of  this 
chapter,  not  only  permits  someone  to  acquire  title  to  land,  but  to  do  so  in  a  way  that  is 
“adverse”  to  the  rights  of  another,  the  owner.  Put  more  simply,  one  person  can  take  land 
away  from  another. 

Underlying  the  issue  of  what  amounts  to  sufficient  possession  are,  of  course,  some  deeper 
questions.  When  a  court  holds  that  certain  acts  amount  to  sufficient  possession  in  fact  to 
award  title  in  law,  it  does  so  for  a  reason  (or  reasons).  Look  for  those  underlying  reasons 
in  the  judgments.  They  show  us  values  which  inform,  indeed  at  times  produce,  the  rules. 
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NOTE:  As  already  stated,  the  best  title  to  the  money  in  Keron  was  that  of  its  original 
owner,  but  he  or  she  did  not  take  part  in  the  litigation.  The  original  owner  did  win  in 
another  classic  case,  Moffatt  and  Another  v.  Kazana  [1969]  2  Q.B.  152.  Mr  Russell 
owned  a  house  and  in  1950  placed  a  metal  box  with  a  large  number  of  banknotes  in  a 
space  in  the  brickwork  of  the  chimney  in  the  attic.  The  house  was  later  sold  to  Kazana, 
and  three  years  after  that  some  workers  installing  a  stove  found  the  box.  When  they 
discovered  the  money  inside  they  took  it  to  the  police,  who  then  gave  it  to  Kazana.  Mr 
Russell  sued  for  return  of  the  money,  but  died  during  the  proceedings.  His  executors 
continued  the  suit. 

The  defendants  argued  that  the  evidence  was  not  sufficient  to  establish  that  Mr  Russell 
had  put  the  money  in  the  box  in  the  first  place,  but  the  judge  decided  that  he  had,  even 
though  “it  is  very  odd  that  if  the  money  did  belong  to  Mr.  Russell  he  did  not  think  of  it  at 
the  time  when  he  sold  the  house  to  the  defendant.  One  can  only  assume  that  he  must  have 
forgotten  all  about  it.”  But  if  he  did  own  the  money  when  he  bought  the  house,  he 
retained  title  unless  he  had  somehow  divested  himself  of  it.  The  judge  reviewed  cases 
which  stood  for  the  proposition  that  “true  owners  ...  [have]  a  better  title  than  either  the 
finders  or  the  occupiers  of  the  land....  [T]he  true  owner  of  a  chattel  found  on  land  has  a 
title  superior  to  that  of  anybody  else.” 

Mr  Russell,  and  subsequently  his  estate,  therefore  had  the  best  title,  unless  Russell  “had 
divested  himself...  of  the  ownership  by  one  of  the  recognised  methods,  abandonment, 
gift  or  sale.”  Abandonment  was  not  applicable  -  “One  does  not  abandon  property  merely 
because  one  has  forgotten  where  one  put  it.”  Gift  was  obviously  even  more 
inappropriate.  And  sale  was  negatived  by  the  general  principle  that  a  conveyance  of  real 
property  does  not  include  chattels  unless  it  explicitly  says  so. 
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(E)  ADVERSE  POSSESSION  OF  LAND:  INTRODUCTION 

As  we  will  see  in  a  subsequent  chapter,  the  common  law  maintains  the  fiction  that  the 
ultimate  ownership  of  all  real  property  lies  in  the  Crown,  and  no  individual  can  "own" 
land.  Instead,  individuals  have  "title"to  land.  Nowadays  title  is  invariably  asserted 
through  a  document  -  a  conveyance  or  a  will.  But  historically  possession  was  a  very 
significant  part  of  the  law  of  title.  First,  in  and  of  itself  it  provided  a  method  of  acquiring 
title  to  unoccupied  lands.  At  common  law  factual  possession,  including  possession  which 
has  no  obvious  rightful  origin,  gave  a  title  to  the  possessor.  Second,  possession  also 
provided  a  method  of  proving  title  against  other  claimants,  of  reinforcing  title.  In  the 
medieval  period  possession  was  called  seisin,  and  seisin  was  "fact  not  right".  It 
"expressed  the  organic  element  in  the  relationship  between  man  and  land  and  as  such 
provided  presumptive  evidence  of  ownership":  Gray,  Elements  of  Land  Law,  p.  53. 
Possession,  it  is  often  said,  was  the  root  of  title. 

This  initial  description  of  title  at  common  law  would  not  be  complete  without  also  noting 
an  important  corollary  of  it  -  that  title  to  land  at  common  law  is  relative,  just  as  we  saw 
that  it  is  with  personal  property,  in  the  finders  section.  Title  to  land  also  cannot  be 
absolute  because  the  Crown  owns  all  land,  and  therefore  it  was,  and  is,  pointless  to  ask  a 
court  to  decide  who  owns  the  land.  Instead,  one  asks  the  court  -  of  the  two  disputants 
before  you,  who  has  the  better  title?  This  can  be  illustrated  by  a  simple  example: 

A  owned  land  and  sold  it  to  B,  who  never  occupied  it;  C  occupied  the  land  as  vacant  land; 
C  was  then  forcibly  dispossessed  by  D. 

B,  C,  and  D  all  have  a  title,  but  some  titles  are  better  than  others.  B's  is  best  because  it  is 
first.  But  C  also  has  a  title  by  possession,  could  sue  D  for  recovery  of  the  land,  and  if  C 
did  so  the  court  would  not  inquire  into  whether  there  was  somebody  out  there  with  a 
better  title  than  C.  B  must  take  an  action  on  his  or  her  own  account.  C  may  have  had  no 
"right"  to  occupy  the  land,  but  "a  wrongful  possessor  will  be  able  to  defend  his 
possession  against  trespassers  and  adverse  claimants  who  have  no  better  right":  McNeil, 
Common  Law  Aboriginal  Title,  p.  15. 

While  it  fulfills  nothing  like  as  important  a  role  as  it  once  did,  possession  remains 
important  in  the  common  law  of  title  to  real  property.  Conceptually  in  registry  systems 
"modem  conveyancing  rests  to  some  degree  on  the  assumption  that  proof  of  continued  de 
facto  enjoyment  of  land  by  the  vendor  and  his  predecessors  provides  a  good  root  of  title 
for  the  purchaser":  Gray,  Elements  of  Land  Law,  p.  59.  More  importantly  for  current 
purposes,  it  remains  possible  to  acquire  title  to  land  at  common  law,  good  against  all  the 
world,  through  long  possession.  But  it  can  also  be  done  through  the  law  of  adverse 
possession. 

Briefly,  since  the  requirements  for  adverse  possession  are  what  the  rest  of  this  chapter  is 
about,  adverse  possession  means  that  uninterrupted  enjoyment  of  land  of  the  correct 
nature  over  a  period  of  time  stipulated  by  law  by  a  squatter  (non-owner)  deprives  the 
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NOTES 

1 )  The  judgment  in  Lundrigans  states  that  not  only  did  the  trial  judge  hold  that  the 
squatters  had  the  right  quality  of  possession,  he  also  gave  them  title  to  "a  considerably 
larger  parcel  of  land"  than  just  the  cabin.  This  was  incorrect.  An  adverse  possessor  will 
normally  gain  title  only  to  the  land  occupied,  not  to  other  land  covered  by  the  real 
owner's  title. 

However,  if  a  person  enters  land  under  a  defective  title  (a  title  deed  that  wrongly  shows 
the  trespasser  to  own  the  land),  and  adversely  possesses  only  pail  of  the  land  for  the 
requisite  period,  he  or  she  will  be  considered  to  have  been  in  constructive  possession  of 
the  whole.  This  is  called  the  doctrine  of  colour  of  title.  See  Wood  v.  Leblanc  (1904),  34 
S.C.R.  627  per  Davies  J.  at  644:  "the  possession  necessary  under  a  colourable  title  to  oust 
the  title  of  the  true  owner  must  be  just  as  open,  actual,  exclusive,  continuous  and  notorious 
as  when  claimed  without  such  colour,  the  only  difference  being  that  the  actual  possession 
of  part  is  extended  by  construction  to  all  the  lands  within  the  boundaries  of  the  deed  but 
only  when  and  while  there  is  that  part  occupation."  The  doctrine  effectively  recognises 
there  are  two  types  of  trespassers  -  those  who  know  they  are  trespassing  and 
those  who  do  not.  We  will  return  to  that  distinction  in  the  following  section  on 
inconsistent  use. 


2)  Had  the  adverse  possessors  won  in  Lundrigan’s,  they  would  probably  not  have  been 
able  to  get  to  their  land  without  trespassing.  The  successful  adverse  possessor  acquires 
only  the  land  itself  and  not  any  rights  appurtenant  to  it.  The  leading  case  is  Wilkes  v. 
Greenway  (1890),  6  T.L.R.  449  (C.A.).  Greenway  had  acquired  land  previously 
belonging  to  Wilkes  by  adverse  possession,  but  needed  to  use  a  private  road  belonging  to 
Wilkes  in  order  to  reach  that  land.  He  argued  that  he  had  also  acquired  an  easement  of 
necessity  consisting  of  a  right  of  way  via  the  road.  (We  will  deal  with  easements  in  a  later 
chapter).  The  Court  rejected  Green  way's  argument,  noting  that  "there  is  nothing  in  the 
Statute  of  Limitations  to  create  ways  of  necessity.  The  statute  does  not  expressly  convey 
any  title  to  the  possessor.  Its  provisions  are  negative  only.  We  cannot  impart  into  such 
negative  provisions  doctrines  of  implication  [of  easements  of  necessity]". 
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NOTES 

1)  In  Gorman  v.  Gorman  [1998]  O.J.  No.  1471  (C.A.)  the  inconsistent  use  test  prevented 
a  spouse  from  establishing  title  by  adverse  possession  to  the  other  spouse’s  interest.  The 
Gormans  had  married  in  1948  and  separated  in  1971.  The  wife  stayed  in  the  house  with 
the  children,  the  husband  visited  from  time  to  time.  They  never  divorced  and  despite 
occasional  negotiations  never  came  to  an  agreement  whereby  one  party  would  buy  out  the 
other.  The  husband  did  propose  moving  back  in  in  1986,  but  his  wife  “rebuffed  him.”  In 
1996  the  husband,  then  living  in  a  senior  citizen’s  home,  applied  for  an  order  to  sell  the 
house  and  the  wife  defended  the  action  by  arguing  that  his  interest  was  extinguished  by 
the  Limitations  Act.  The  trial  judge  found  that  she  had  had  actual  possession  for  over 
twenty  years,  and  that  she  effectively  excluded  her  husband  from  the  use  he  wanted  to 
make  of  the  property,  which  was  to  live  in  it.  However,  she  failed  to  establish  that  she 
had  the  intention  to  exclude  the  husband  from  possession;  as  evidence  of  that  the  trial 
judge  cited  the  various  communications  between  the  two  over  the  years  over  selling  the 
house  or  her  buying  him  out.  Those  communications  showed  that  she  accepted  that  he 
had  an  interest  in  the  house,  and  thus  she  was  not  intending  to  exclude  him.  The  wife 
appealed  on  the  question  of  whether  such  an  intention  needed  to  be  proved,  and  the  Court 
of  Appeal  held  that  it  did  in  cases  other  than  mistake  cases. 


2)  One  might  wonder  whether  an  adverse  possessor  can  ever  meet  the  inconsistent  use 
test.  Occasionally  they  have  succeeded,  but  always  in  unusual  circumstances.  In  Keil  v. 
762098  Ontario  Inc  et  al  (1992),  91  D.L.R.  (4th)  752  (Ont.  C.A.)  one  party  bought  a  lot 
of  residential  land  and  applied  for  a  severance  of  part  of  it,  for  development  purposes.  In 
litigation  over  this  severance  it  turned  out  that  a  neighbour  was  using  part  of  the  lot  as  a 
driveway,  and  had  done  so  for  over  20  years  before  the  title  owner  bought  the  land.  The 
Court  of  Appeal  agreed  v/ith  the  title  holder's  argument  that  recent  cases,  especially 
Masidon  Investments,  had  made  it  necessary  "to  demonstrate  that  use  of  the  land  by  the 
occupant  in  possession  is  inconsistent  with  the  form  of  use  and  enjoyment  that  the  titled 
owner  intended  to  make  of  it".  The  court  summarised  the  title  owner's  argument  thus: 

"the  intended  use  was  ...  retention  of  the  land  in  its  present  form  until  eventual 
development  as  a  separate  residential  parcel.  This  use  ...  is  not  interfered  with  by  the 
laying  of  gravel  and  the  passage  of  vehicles".  But  the  court  also  stressed  that  the  owner's 
intention  must  relate  to  the  time  during  which  the  limitation  period  was  running.  In  this 
case  the  title  owner  had  no  intention  when  the  period  was  running,  because  it  did  not  own 
the  land  then.  It  was  the  prior  owner's  intention  that  mattered,  and  no  evidence  had  been 
led  on  that. 

Does  this  mean  that  the  inconsistent  use  test  actually  helps  adverse  possessors  when  the 
title  changes  hands? 

Another  rare  case  of  success  for  the  adverse  possessor  is  Georgco  Diversified  Inc.  v. 
Lakebum  Land  Capital  Corp.  ( 1993),  31  R.P.R.  (2d)  185  (Ont.  G.-D.)  the  plaintiff 
Georgco  owned  five  contiguous  plots  of  land  on  Hayden  Street  in  Toronto,  a  street 
parallel  to  and  south  of  Bloor  Street  East.  The  defendant  Lakebum  owned  land 
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immediately  to  the  north,  on  Bloor.  Since  1953  the  plaintiff  and  its  predecessors  in  title 
had  effectively  occupied  a  strip  8 1  feet  long  and  between  two  and  a  half  and  four  and  a 
half  feet  wide  which  according  to  registered  surveys  belonged  to  the  defendant  and  its 
predecessors  in  title.  Counsel  for  the  defendant  conceded  that  "the  disputed  lands  have  for 
a  period  of  more  than  ten  years  been  occupied  by  the  plaintiffs  and  incorporated  as  part  of 
the  backyards  of  the  plaintiffs'  houses,  have  been  landscaped  as  part  of  such  backyards, 
and  appear  to  have  been  boarded  by  fences".  The  trial  judge  held  that  the  plaintiffs  had 
had  actual  possession.  Counsel  for  the  defendant  relied  on  Masidon  Investments,  arguing 
that  "in  order  to  establish  that  the  claimant  to  adverse  possession  has  effectively  excluded 
the  true  owner  from  possession,  the  use  by  the  claimant  must  be  inconsistent  with  the 
intended  use  of  the  property  by  the  true  owner"  and  that  "if  the  true  owner  had  no 
intended  use  of  the  disputed  land,  the  claimant  cannot  satisfy  the  test  of  effective 
exclusion".  Ground  J.  (really!)  accepted  that  Masidon  Investments  was  the  case  to  be 
followed,  and  said  this  about  the  owner's  intended  use:  "The  evidence  before  this  court 
would  seem  to  indicate  that,  if  [the  defendant]  ...  had  any  intention  at  all  with  respect  to 
the  disputed  lands,  its  intention  as  to  use,  at  the  highest,  would  be  that  no  one  should 
make  use  of  the  lands". 

Given  this  conclusion,  and  assuming  that  “no  one”  included  the  owner,  the  plaintiff  had 
established  adverse  possession  because  by  any  use  of  the  land  by  anybody  would  be 
inconsistent  with  the  intention  that  nobody  use  the  land. 

A  recent  case  of  a  successful  claimant  is  Corporation  of  the  Township  of  Lake  of  Bays  v. 
456758  Ontario  Ltd  (2006)  O.A.C.  85  (C.A.).  From  the  1940s  the  municipality  had  used 
land  as  a  public  park.  In  1990  the  president  of  the  defendant  corporation  asserted 
ownership  of  the  land  which  led  to  a  verbal  dispute  with  the  municipality’s  officers,  the 
latter  denying  the  company’s  claim.  Shortly  thereafter  the  township  erected  a  fence  to 
keep  the  company  out.  The  Court  of  Appeal  found  that  the  Masidon  test  had  been  met  - 
the  owner  had  been  effectively  excluded  and  the  fence  erected  with  the  intention  of 
excluding  it. 


3)  There  is  language  in  Masidon  Investments  deprecating  the  fact  that  Ham  deliberately 
tried  to  get  the  land  via  adverse  possession.  Is  it  appropriate  to  introduce  notions  of 
“fault”  into  this  area  of  the  law?  In  Lehal  v.  Murray  (2001),  48  R.P.R.  (3d)  304  (Ont. 
S.C.)  Van  Melle  J.,  having  found  that  the  possessors’  predecessor  in  title  did  not  have 
exclusive  possession  and  that  therefore  there  had  not  been  ten  years  of  possession  of  the 
requisite  quality,  went  on  to  say  that  the  claimants  would  not  have  been  entitled  even  if 
they  had  been  there  ten  years.  The  judge’s  reasons  on  this  point  rely  heavily  on  the  fact 
that  the  Murrays  knew  it  was  not  their  land,  but  they  nonetheless  used  it.  This  fact 
“disturbed”  the  judge,  who  believed  that  “once  the  Murrays  understood  the  concept  of 
adverse  possession”,  they  set  out  to  establish  it  and  to  enlarge  their  claim.  The  judge  said: 
“Adverse  possession  is  not  a  mechanism  whereby  someone  can  convert  to  his  or  her  own 
use  property  belonging  to  his  or  her  neighbour.  This  is  not  a  case  of  mutual  mistake  or 
inadvertence.  There  is  a  course  of  conduct  by  the  Defendant  and  her  husband  apparently 
designed  to  appropriate  property  belonging  to  someone  else....  [Their  actions  were] 
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entirely  consistent  with  a  course  of  conduct  designed  to  ‘take  over’  someone  else’s 
property,  but  not  consistent  with  a  legitimate  claim  for  adverse  possession”.  An  appeal  to 
the  Court  of  Appeal  was  dismissed,  although  without  reference  to  these  issues:  (2002),  5 
R.P.R.  (4th)  34  (Ont.  C.A.). 
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Or  again,  a  Legislature  might  conclude  that  it  was  unwise  to  recognize  even  so  limited 
a  property  right  in  published  news  as  that  above  indicated;  but  that  a  news  agency  should, 
on  some  conditions,  be  given  full  protection  of  its  business;  and  to  that  end  a  remedy  by 
injunction  as  well  as  one  for  damages  should  be  granted,  where  news  collected  by  it  is 
gainfully  used  without  permission.  If  a  Legislature  concluded  (as  at  least  one  court  has 
held,  New  York  and  Chicago  Grain  and  Stock  Exchange  v.  Board  of  Trade,  127  Ill.  153, 
19  N.  E.  855,  2  L.  R.  A.  41 1,  11  Am.  St.  Rep.  107)  that  under  certain  circumstances 
news-gathering  is  a  business  affected  with  a  public  interest;  it  might  declare  that,  in  such 
cases,  news  should  be  protected  against  appropriation,  only  if  the  gatherer  assumed  the 
obligation  of  supplying  it  at  reasonable  rates  and  without  discrimination,  to  all  papers 
which  applied  therefor.  If  legislators  reached  that  conclusion,  they  would  probably  go 
further,  and  prescribe  the  conditions  under  which  and  the  extent  to  which  the  protection 
should  be  afforded;  and  they  might  also  provide  the  administrative  machinery  necessary 
for  insuring  to  the  public,  the  press,  and  the  news  agencies,  full  enjoyment  of  the  rights  so 
conferred. 

Courts  are  ill-equipped  to  make  the  investigations  which  should  precede  a 
determination  of  the  limitations  which  should  be  set  upon  any  property  right  in  news  or  of 
the  circumstances  under  which  news  gathered  by  a  private  agency  should  be  deemed 
affected  with  a  public  interest.  Courts  would  be  powerless  to  prescribe  the  detailed 
regulations  essential  to  full  enjoyment  of  the  rights  conferred  or  to  introduce  the 
machinery  required  for  enforcement  of  such  regulations.  Considerations  such  as  these 
should  lead  us  to  decline  to  establish  a  new  rule  of  law  in  the  effort  to  redress  a  newly 
disclosed  wrong,  although  the  propriety  of  some  remedy  appears  to  be  clear. 


NOTES 

(from  Jim  Phillips,  Property  Law:  2008-2009) 

1)  In  Pittsburgh  Athletic  Co.  et  al  v.  KQV  Broadcasting  Co.  24  F.  Supp.  490  (U.S.  Dist. 
Ct.,  Penn,  1938)  the  Pittsburgh  Pirates  obtained  an  injunction  to  prevent  the  defendants 
from  making  unauthorized  broadcasts  of  their  games  from  nearby  leased  premises  which 
overlooked  the  stadium.  The  Pirates  had  given  exclusive  broadcasting  rights  to  two  other 
radio  stations,  rights  which  Schoonmaker  J.  described  as  property.  He  said  at  p.  492  that 
KQV's  action:  “amounts  to  unfair  competition  and  is  a  violation  of  the  property  rights  of 
the  plaintiffs.  For  it  is  our  opinion  that  the  Pittsburgh  Athletic  Company  by  reason  of  its 
creation  of  the  game,  its  control  of  the  park,  and  its  restriction  of  the  dissemination  of 
news  therefrom,  has  a  property  right  in  such  news  and  the  right  to  control  the  use  thereof 
for  a  reasonable  time  following  the  games.” 


2)  In  Canadian  Admiral  Corporation  Ltd.  v.  Rediffusion  Inc.,  [1954]  Exch.  382  the 
defendant  cable  company  intercepted  C.B.C.  transmissions  of  Montreal  Alouette  games 
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and  broadcast  them  to  its  subscribers.  The  court  held  that  "no  matter  how  piratical,  the 
taking  by  one  person  of  the  work  of  another  may  be,  such  taking  cannot  be  an 
infringement  of  the  rights  of  the  latter  unless  copyright  exists  in  the  work."  It  then  held 
that  such  copyright  did  exist  under  the  provisions  of  the  Copyright  Act. 


3)  One  commentator,  while  noting  that  the  misappropriation  doctrine  enunciated  in  INS 
v.  AP  has  had  limited  application,  nonetheless  approves  of  this  decision  as  one  dealing 
with  "certain  types  of  services  of  a  fragile  character,  rather  than  products,  whose 
commercial  exploitation  without  destruction  by  immediate  imitation  is  difficult":  J.A. 
Rahl,  "The  Right  to  'Appropriate'  Trade  Values"  ( 1962)  23  Ohio  State  L.  J.  56  at  57.  Rahl 
argues  that  the  misappropriation  doctrine  should  not  be  employed  against  competition 
generally,  but  only  against  competition  "where  the  result  would  be  to  destroy  either  the 
value  created  by  plaintiff  or  the  market  for  it".  That  is,  "the  protection  ...[should] 
safeguard  the  plaintiffs  opportunity  to  market  his  trade  value"  at  all;  it  should  not  protect 
opportunities  to  increase  profitability.  He  states:  "the  court's  protection  ...  [should  be] 
reserved  for  situations  in  which  defendant's  conduct  threatens  to  destroy  the  opportunity 
to  market  the  trade  value,  the  prospect  of  which  has  induced  plaintiff  to  bring  it  forth"  (p. 
63). 


4)  In  two  cases  involving  the  Boston  Marathon  the  Boston  Athletic  Association  (BAA) 
sought  to  invoke  the  misappropriation  principle.  Boston  Athletic  Association  v.  Sullivan 
867  F.2d  22  (1st  Cir.  1989)  concerned  a  company  selling  t-shirts  with  "Boston  Marathon" 
written  on  them.  The  BAA  was  successful  in  enjoining  this.  In  WCVB-TV  v.  Boston 
Athletic  Association  926  F.2d  42  (1st  Cir.  1991 )  the  BAA  had  sold  "exclusive"  TV  rights 
to  one  local  TV  station,  but  another  one  planned  to  broadcast  the  marathon  simply  by 
setting  up  cameras  on  the  streets.  The  BAA  failed  in  an  attempt  to  obtain  an  injunction  to 
prevent  this.  In  the  course  of  its  decision  the  court  stated: 

As  a  general  matter,  the  law  sometimes  protects  investors  from  the  Tree  riding'  of  others; 
and  sometimes  it  does  not.  The  law,  for  example,  gives  inventors  a  'property  right'  in 
certain  inventions  for  a  limited  period  of  time;  ...  it  provides  copyright  protection  for 
authors;  ...  it  offers  certain  protections  to  trade  secrets....  But,  the  man  who  clears  a 
swamp,  the  developer  of  a  neighbourhood,  the  academic  scientist,  the  school  teacher,  and 
millions  of  others,  each  day  create  'value'  (over  and  above  what  they  are  paid)  that  the 
law  permits  others  to  receive  without  charge.  Just  how,  when  and  where  the  law  should 
protect  investments  in  'intangible'  benefits  or  goods  is  a  matter  that  legislators  typically 
debate,  embodying  the  results  in  specific  statutes,  or  that  common  law  courts,  carefully 
weighing  relevant  competing  interests,  gradually  work  out  over  time",  [emphasis  in 
original] 

What  distinguishes  the  two  Boston  Marathon  cases?  What  distinguishes  the  latter  Boston 
Marathon  case  from  the  case  cited  above  involving  the  Pittsburgh  Pirates? 

5)  Two  recent  applications  of  INS  v.  AP  are  National  Basketball  Association  v.  Motorola 
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Inc  105  F.  3d  841  (2nd  Cir.  1997),  and  Morris  Communications  Corp  v.  PGA  Tour,  Inc. 
235  F.  Supp.  2d  1269  (M.D.  Fla  2002);  affd.  70  U.S.P.Q.  2d  1446  (C.A.).  In  the  former 
case  Motorola  produced  a  hand-held  pager  device  that  provided  real-time  scores  of  NBA 
games,  as  well  as  an  on-line  service  provider  which  did  the  same  thing.  Motorola  took 
the  information  from  radio  and  TV  broadcasts.  Among  other  claims  the  NBA  said  that 
this  was  misappropriation. 

The  U.S.  Court  of  Appeals  for  the  Second  Circuit  dismissed  the  claim,  and  its  decision  is 
complicated  for  our  purposes  by  the  US  Copyright  Act  of  1976.  This  Act,  in  line  with 
general  copyright  principles,  effectively  made  such  information  not  copyrightable.  More 
importantly,  it  also  pre-empts  many  claims  for  the  legal  protection  of  information  through 
other  legal  causes  of  action.  There  are  exemptions  to  pre-emption,  and  in  this  case  the 
court  held  that  only  a  narrow  exception  existed  -  the  so-called  “hot  news”  claim.  For  a 
“hot  news”  claim  to  succeed  in  a  misappropriation  suit  five  elements  must  be  present:  (i) 
the  plaintiff  must  incur  some  cost  in  generating  the  information;  (ii)  the  value  of  the 
information  must  be  very  ‘time-sensitive’;  (iii)  the  defendant  must  be  ‘free-riding’;  (iv) 
the  defendant  must  use  the  information  in  direct  competition  with  the  plaintiff;  and  (v) 
there  must  be  a  substantial  threat  to  the  financial  viability  of  the  plaintiff  s  production  of 
the  information.  The  court  held  that  while  some  of  these  elements  were  made  out,  not  all 
were.  The  information  was  time-sensitive,  and  the  NBA  had  a  product,  which  it  was 
expanding,  which  competed.  But  the  NBA’s  primary  business  was  putting  on  the  games 
and  transmitting  live  broadcasts  of  them,  and  thus  Motorola  was  only  competing  with  a 
part  of  the  league’s  business,  the  transmission  of  factual  information.  And  it  was  not  free¬ 
riding  on  that  -  it  did  not  get  its  information  from  the  NBA’s  own  real-time  news  service. 
Motorola  expended  its  own  resources  on  gathering  the  information  which  it  then 
transmitted  to  subscribers. 

In  the  PGA  Tour  case  a  news  service  was  not  permitted  to  have  employees  attend  PGA 
tournaments  unless  they  agreed  not  to  transmit  over  the  internet  real  time  golf  scores 
obtained  from  the  media  centre,  such  information  being  collected  from  all  18  holes  by  the 
PGA’s  own  system.  Morris  Communications  said  this  was  tantamount  to  exercising  a 
property  right  over  the  information,  and  that  according  to  the  Motorla  case  it  should  be 
allowed  to  disseminate  the  information  it  picked  up  in  the  media  centre.  The  court  found 
for  the  PGA,  distinguishing  Motorola  on,  inter  alia,  the  ground  that  the  PGA  was  within 
its  rights  to  deny  access  to  the  course  unless  the  observer  agreed  not  to  disseminate  the 
information. 
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NOTES 


(from  Jim  Phillips,  Property ’  Law:  2008-2009) 

1 )  For  a  comment  on  the  Stewart  case  which  discusses  also  the  other  cases  we  have 
looked  at,  see  A.  Weinrib,  "Information  and  Property",  ( 1988)  38  University  of  Toronto 
Law  Journal  1 1 7.  See  also  D.  Doherty,  "When  is  a  Thief  Not  a  Thief?  When  he  Steals  the 
Candy  but  Leaves  the  Wrapper",  ( 1988)  63  C.R.  (3d)  322.  Both  authors  disagree  with  the 
Supreme  Court's  ruling.  Doherty  writes  that  the  result  "seems  ludicrous"  because  criminal 
liability  is  made  to  depend  "on  whether  [Stewart]  ...  took  the  package  (a  worthless  item) 
along  with  the  contents  (a  valuable  item)".  He  further  argues  that  "a  consideration  of  the 
language  of  s.283  of  the  Criminal  Code  ...,  along  with  the  applicable  policy 
considerations,  yields  the  conclusion  dictated  by  common  sense:  Mr.  Stewart  should  have 
been  convicted". 


2)  In  American  Heart  Association  at  al  v.  County  of  Greenville,  331  S.C.  498,  the 
plaintiffs,  the  beneficiaries  under  the  will  of  one  Katie  Jackson,  argued  that  she,  and 
ultimately  they  as  well,  owned  the  original  will  of  (Shoeless)  Joe  Jackson.  They  wanted 
it,  of  course,  because  his  signature  was  worth  a  lot  on  the  collectables  market;  in  his  case 
the  value  was  enhanced  by  the  fact  that  a  Jackson  signature  was  extremely  rare.  The 
plaintiff  s  argument  was  based  on  the  fact  that  before  death  a  person  clearly  owned  his  or 
her  will  and  could  do  whatever  he  or  she  wanted  with  it.  The  Supreme  Court  of  South 
Carolina  rejected  the  claim,  on  the  grounds  that  state  law  required  the  will  to  be  filed  with 
the  Probate  Court  by  the  executor,  and  that  as  a  result  it  became  a  public  record  and  thus 
the  property  of  the  state. 
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NOTES 

(from  Jim  Phillips,  Property’  Law:  2008-2009) 

1 )  Despite  its  conclusion  on  whether  the  licence  was  property,  the  court  in  Caratun 
employed  the  support  provisions  of  the  federal  Divorce  Act  to  award  Mrs  Caratun  a  lump 
sum  payment  of  $30,000.  This  decision  was  refused  leave  to  appeal  by  the  Supreme 
Court  of  Canada:  (1993),  46  R.F.L.  (3d)  314  (S.C.C.). 

2)  Most  Canadian  decisions,  and  commentators,  have  come  to  the  same  conclusion  as  the 
Ontario  Court  of  Appeal  on  this  issue.  For  a  review  see  N.  Bala,  "Recognizing  Spousal 
Contributions  to  the  Acquisition  of  Degrees,  Ficences  and  Other  Career  Assets:  Towards 
Compensatory  Support",  (1989)  8  Canadian  Journal  of  Family  Faw  23. 

3)  A  dental  practice  is  considered  to  be  property  for  the  purposes  of  the  FFA  in  Ontario, 
and  its  value  is  usually  calculated  as  assets  plus  goodwill  minus  liabilities.  Is  this 
inconsistent  with  the  holding  in  Caratun?  Pension  entitlements,  which  will  be  paid  in  the 
future,  are  also  considered  to  be  property;  is  that  inconsistent? 
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